
 
 
 

OLD DOMINION BAR ASSOCIATION 
2016 MID-WINTER MEETING AND 

CONFERENCE 
 

ETHICS CLE 
Michael A. Beverly, Esq.  

Associate City Attorney, City of Virginia Beach 
Virginia State Bar Disciplinary Board Member 

 

THE DISTRICT COMMITTEE PROCESS, 
RECENT CASES AND NEW RULESi 

 
  

1 
 



DISCIPLINARY COMMITTEE HEARINGS 
 
 Disciplinary hearings are bifurcated hearings.1 The committee first hears evidence of 
misconduct and decides later whether the bar has proven the alleged rules violations by a clear 
and convincing evidence standard.2   
 If the committee finds a rules violation, the hearing is reconvened for the sanctions phase, 
where evidence is presented by the bar in support of a recommended sanction.  This is followed 
by evidence presented by the respondent in support of their recommendation for a sanction.  The 
respondent is limited to 5 character witnesses in the sanctions phase without leave of the 
Committee.  
 The committee must impose a sanction if they find a rules violation.  All hearings are 
open to the public.3  Private discipline is therefore not available at a District Committee Hearing.  
The Committee can impose the following sanctions4: 

 

 
 

 

 District committees do not have the power suspend or revoke a lawyer’s law license. If 
the Committee believes a harsher sanction is warranted it may certify the charge of misconduct 
to the Disciplinary Board, or file a complaint in circuit court pursuant to § 54.1-3935 of the 

1 Rules of the Supreme Court of Virginia, Part Six, Section IV, Paragraph 13-16 T and X 
2 Paragraph 13-16 Y 
3 Paragraph 13-16 G 
4 Paragraph 13-16 X 
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Virginia Code.  At the Board level the case is tried de novo or before a three judge panel of 
circuit court judges de novo. 

• “Terms” are those conditions imposed on the Respondent by the Committee that 
require the respondent to perform certain actions necessary for the imposition of 
the admonition or reprimand, examples include:  

 CLE hours  
 Hiring law office management consultant  
 Requiring lawyer to read certain law treatises on money and 

finances 
 Terms rarely include payment of restitution (not a substitute for 

court of law) 

Terms are required to be completed within a certain time period determined by 
the Committee, or face an alternate sanction.  

Factors the committee considers to determine the appropriate sanction are:  
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RECENT CASES 
 

COMPETENCY, NEGLECT AND ABANDONMENT OF CLIENT MATTERS-
FAILURE TO COMMUNICATE 
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FRAUD, DECEIT, DISHONESTY AND MISREPRESENTATION 
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NONCOMPLIANCE WITH TERMS 
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CRIMINAL CHARGES 
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IMPAIRMENT 
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NEW RULES 2015 
 
Rule 5.8  
 
Procedures For Notification to Clients When a Lawyer Leaves a Law 
Firm or When a Law Firm Dissolves. (effective May 1, 2015) 
  

• Lawyer departing the law firm/partnership must attempt to 
meet and confer over client notification 
 
o If there is no agreement they may notify clients 
o Affected clients are only those clients are only those 

clients that have matters which the departing lawyer 
had primary responsibility 

o Must provide affected clients with notice 
o Must provide affected clients with option to choose 

 If client does not respond to notification, client 
remains with the firm until client notifies the firm 
otherwise 
 

• No communications can be had with affected clients about 
the lawyer’s departure before the lawyer announces or before 
the meet and confer has been made.  

 

  

12 
 



Rules of the Supreme Court of Virginia Part 1A, Rule 1A:8 (excerpts) 
 
Military Spouse Provisional Admission 
 
1.   Requirements.  A person who meets all requirements of subparagraphs (a) through (m) of 
paragraph 2 of this Rule 1A:8 may, upon motion, be provisionally admitted to the practice of law 
in Virginia. 
 
2.   Required Evidence.  The applicant for provisional admission shall submit evidence 
satisfactory to the Virginia Board of Bar Examiners (the "Board") that he or she: 
 
(a) has been admitted by examination to practice law before the court of last resort of any state or 
territory of the United States or of the District of Columbia; 
 
(b) holds a Juris Doctor degree from a law school accredited by the American Bar 
Association at the time of such applicant’s graduation; 
 
(c) has achieved a passing score on the Multistate Professional Responsibility Examination 
as it is established in Virginia at the time of application; 
 
(d) is currently an active member in good standing in at least one state or territory of the 
United States, or the District of Columbia, where the applicant is admitted to the unrestricted 
practice of law, and is a member in good standing in all jurisdictions where the applicant has 
been admitted; 
 
(e) is not currently subject to lawyer discipline or the subject of a pending disciplinary 
matter in any other jurisdiction; 
 
(f) possesses the good character and fitness to practice law in Virginia; 
 
(g) is the dependent spouse of an active duty service member of the United States 
Uniformed Services as defined by the Department of Defense (or, for the Coast Guard 
when it is not operating as a service in the Navy, by the Department of Homeland Security) and 
that the service member is on military orders stationed in the Commonwealth of Virginia or the 
National Capitol region, as defined by the Department of Defense; 
 
(h) is physically residing in Virginia; 
 
(i) has submitted all requested character investigation information, in a manner and to the extent 
established by the Board, including all required supporting documents; 
 
(j) has never failed the Virginia Bar Examination; 
 
(k) has completed twelve (12) hours of instruction approved by the Virginia Continuing 
Legal Education Board on Virginia substantive and/or procedural law, including four (4) hours 
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of ethics, within the six-month period immediately preceding or following the filing of the 
applicant’s application; 
 
(l) certifies that he or she has read and is familiar with the Virginia Rules of Professional 
Conduct; and 
 
(m)  has paid such fees as may be set by the Board to cover the costs of the character and fitness 
investigation and the processing of the application. 
 
 
3.   Issuance, Admission, Duration and Renewal 
 
…(c) Duration. - A provisional admission may be renewed by July 31 of each year, upon 
filing with the Virginia State Bar (i) a written request for renewal, (ii) an affidavit by supervising 
Local Counsel, who certifies to the provisionally admitted attorney's continuing employment by 
or association with Local Counsel and to Local Counsel's adherence to the supervision 
requirements as provided under this Rule, and (iii) compliance with the membership obligations 
of Part 6, Section IV of the Rules of the Supreme Court of Virginia applicable to active members 
of the Virginia State Bar. 
 
4.   Supervision of Local Counsel.  A person provisionally admitted to practice under this Rule 
may engage in the practice of law in this jurisdiction only under the supervision and direction of 
Local Counsel… 
5.   Events of Termination.  An attorney's provisional admission to practice law pursuant to this 
Rule shall immediately terminate and the attorney shall immediately cease all activities under 
this Rule upon the occurrence of any of the following: 
 
(a) The spouse's discharge, separation or retirement from active duty in the United States 
Uniformed Services, or the spouse's no longer being on military orders stationed in the 
Commonwealth of Virginia or the National Capitol region as defined by the Department of 
Defense, except as provided in section 3(c) of this Rule;… 
  

14 
 



NEW ABA OPINIONS 
 
ABA OPINION 466 
 
• ABA Model Rule 3.5(a) prohibits a lawyer from having ex parte communications 
with a juror before and during trial and places restrictions on contacts after the 
juror is discharged. 
 
• Model Rule 3.5(b) places a similar prohibition against ex parte communications 
with a potential juror and prohibits communications with or investigations of that 
juror or the juror’s immediate family. 
 
• Virginia has adopted the same rules. 
 
• Courts may also have local rules addressing the same subject. 
 
• In this opinion the ABA Ethics Comm. clears the way for lawyers to locate and 
use information about a juror that is publicly available, i.e., “passive” 
investigation. 
 
• However, a lawyer may not personally, or through another, send an access 
request to a juror. Such an action would be viewed as an ex parte contact 
Prohibited by Rule 3.5. 
 
• A network generated notice to the juror that someone has “viewed their profile” 
is not a 
communication from lawyer to juror and no violation of Rule 3.5 has occurred. 
 
• If a lawyer discovers that a juror has committed misconduct, i.e., communicated 
about the 
pending trial using social media—having been instructed by the presiding judge 
not to do so—a lawyer may have a duty to inform the judge.  
 
 

i See, Current Developments, Thirty-Fifth Annual Disciplinary Conference, Wintergreen, Virginia 
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